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ENJOINING RATES BASED ON VALUATION 
OF PUBLIC UTILITIES AT ORIGINAL 
COST. 


The courts are doing their best to de- 
stroy the Public Service Commissions of 
the country. Two lines of decisions are 
responsible for this unfortunate result. One 
holds that a Public Service Commission 
cannot announce a rate which would be ad- 
mittedly confiscatory under present meth- 
ods of management but which would con- 
tribute a fair and even a liberal return on 
the investment if the company put into ef- 
fect certain economies and improved de- 
vices suggested by the Commission. The 
other is that that rate shall be calculated 
on present value and not upon originat 
cost. Both these rules were followed in the 
recent decision of Judge Valkenburgh (W. 
D. Mo.) in the recent case of St. Joseph 
Ry. Light, Heat-& Power Co., v. Public 
Service Commission of Missouri, 268 Fed. 
Rep. 267. 

We would not attach much importance 
to this decision of a single federal judge if 
it were not also the viewpoint of one of 
the members of a Circuit Court of Appeals 
which recently handed down a decision re- 
quiring Public Service Commissions in eval- 


uating the property of a public service » 


corporation to take into consideration the 
recent high post-war prices. Joplin & 
Pittsburg Ry. Co. v. Public Service Com- 
mission of Missouri, 267 Fed. 584. In that 
case the court said: 


“It appears upon the face of the report 
(of the commission) that great, if not un- 
due, emphasis was laid upon the original 
cost of the property * * * at a period great- 
ly antedating that with which this investi- 
gation must deal; nor can we say that the 
present period of high prices is so tempo- 
rary or abnormal that it may practically 
be disregarded in arriving at the value of 
complainant’s properties. No one can say 








what degree of depression may ultimately 
come, but it is reasonably certain that the 
cost of the properties now under consider- 
ation will never again approximate figures 
prevailing in the years before the world 
war.” 

It is such rash judicial declarations as 
this, which the present depression has shown 
to be so absurd, which discourage the sci- 
entific regulation of public utilities by pub- 
lic service commissioners trained by experi- 
ence and study to handle the complicated 
machinery of public utility companies. The 
courts by their inexperience and obstinacy 
not infrequently nullify the good work of 
many of these commissions who are quick- 
er than the courts to discover the subter- 
fuges adopted by such companies, who fre- 
quently by increasing operating costs seek 
to justify higher rates after securing which 
they reduce their costs in order to reap a 
greater profit. 

In the present case the complainant asked 
permission to raise its rate for supplying 
heat. The Commission named a rate which 
the complainant believed to be unfair and 
in this proceeding sought to enjoin the en- 
forcement of such rate. The Commission 
based its rate on the original cost of the 
investment and on a more economical man- 
agement, making suggestions which it re- 
quired the company to put into effect. 
Both rulings of the Commission, the court 
held to be erroneous. On the question of 
the right of the Commission to take into 
consideration a change in the methods of 
operation, the court said: 


“Tt may be stated in passing that a re- 
turn of 5.4 per cent, which must provide 
also for surplus and contingencies, has not 
been regarded by courts and commissions 
generally as a reasonable return for a pub- 
lic utility, and still less so now under exist- 
ing conditions. ‘The commission apparently 
looks for some indefinite increase of this 
percentage through changed methods of op- 
eration suggested by the commission. ‘This 
is, of course, entirely speculative, and the 
principle falls nearly, if not quite within the 
disapproval of the Supreme Court and of 
this court as constituting an invasion of the 
right of the company to conduct and man- 
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age its own affairs subject to a proper ex- 
ercise of the power of regulation.” 

On the question of valuation Judge Val- 
kenburgh declared that in his judgment “the 
great weight of authority is against the 
adoption of a standard of original cost as 
a controlling basis for determining present 
value. The present fair value is the object 
to be attained. Nor do I think it permis- 
sible substantially to restrict the inquiry 
to a period antedating present cost prices.” 

We do not believe there is any objection 
to the position of the courts requiring Pub- 
lic Service Commissions to take into ac- 
count increased costs and diminution in the 
value of money from time to time and to 
fix its rate with some regard for these facts. 
But this has to do with income based on an 
investment taken at its fair value which 
must necessarily be its original cost plus 
an amount sufficient to create a reserve to 
meet the cost of replacement, taking into 
consideration the life of the article to be 
replaced. ‘To require the Commission to 
take present values as a basis would be to 
allow certain companies an unfair advan- 
tage and deprive the communities which 
granted the franchise of benefits they are 
clearly entitled to enjoy. 

If the Public Service Commissions, more- 
over, are not allowed a considerable dis- 
cretion in fixing rates based on an investi- 
gation of business methods, the result will 
be an era of extravagance and recklessness 
in public utility operations which will shock 
the conscience of the people and cast an 
unnecessary reproach upon the courts be- 
cause of their unscientific handling of ques- 
tions which only experts trained in the sub- 
jects of engineering, efficiency and econom- 
ics are competent to settle. The courts 
should cease their frequent interference 
with Public Service Commissions and in- 
dulge the presumption that such commis- 
sions are as anxious as the courts, and pos- 
sibly more competent than the courts, to fix 
rates for public utility service which will 
be at once fair to the company and to the 
public. 





The decision of Judge Valkenburgh in the 
instant case is an example of inexperienced 
judicial meddling with matters with which 
courts should not regard themselves as be- 
ing competent to deal. According to this 
decision a utility corporation can never lose 
money no matter how extravagant or care- 
less it may be in its methods of doing busi- 
ness. The court will always see to it that in 
spite of its lax business methods the rate 
fixed shall always be sufficient to yield a 
fair income on the capital invested. Why, 
we may ask, should such companies be ex- 
empt from business failures due to causes 
which would make any other business fail ? 
We were recently informed by a correspon- 
dent in an Eastern city, which we will not 
mention at this time, that there were two 
street car lines in that city. One was able 
to make money by charging 5 cents and the 
other claimed to be losing money at 7 cents 
per passenger. This correspondent de- 
clared the difference was one of wise busi- 
ness methods; and yet the Public Service 
Commission compelled both lines to charge 
8 cents. Under such circumstances it is 
no wonder that in many states an increas- 
ing public resentment against the Public 
Service Commissions exists, and this feel- 
ing will not be allayed by decisions of the 
courts which interfere with the conscien- 
tious efforts of those Commissions which 
are making every possible effort to protect 
the public from cunning and often con- 
scienceless speculators in public utilities. 


We recommend to our federal judges 
the wise position taken by Justice Holmes 
in City of Louisville v. Cumberland Tele- 
phone & Telegraph Company, 32 Sup. Ct. 
741, wherein he declared that in cases of 
doubt no rate should be held confiscatory 
until it has been tried out in practice under 
conditions imposed by rightful authority. 
The learned justice declared that “state- 
ments of net income” are “delusive” and 
that federal courts ought not to “swallow” 
all this “entertaining fiction” until it is dem- 
onstrated by actual practice. In that case 
the Supreme Court set aside an injunction 
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of a District Judge on the ground that the 
lower court had solemnly declared that un- 
der the new rate “the earnings of the com- 
pany would be 5 10-17 per cent.” This, the 
learned justice declared, was impossible of 
ascertainment and expressed the opinion 
that rates fixed by municipalities or other 
public bodies authorized to make rates, 
should be given a fair trial and not enjoined 
until proven by experience that the rate was 
unfair. 

It is not our purpose to be unfair to pub- 
lic service companies or to approve any rule 
which would deprive them of their prop- 
erty without due process of law, but we 
do wish to see the courts deal more fairly 
with our municipal and state rate regulat- 
ing bodies and not continually “fall” for 
the “buncombe” handed out by “poverty- 
stricken” public service corporations. 





NOTES OF IMPORTANT DECISIONS. 


THE PREVENTION OF THE USE OF NAT- 
URAL GAS FOR CARBON IS WITHIN THE 
POLICE POWER OF THE STATE.—It used to 
be said in the books that the owner of the fee 
simple title could do what he wished with his 
land so long as he did not create a nuisance. 
In other words, it was said that a fee simple 
owner could not be guilty of waste. This is not 
true today, according to the Supreme Court, 
since the State today has such an interest in the 
land comprising the territory of that State as 
to give to it practically, a reversionary interest 
in every fee simple title which entitles the 
State to enjoin that which may be regarded as 
a “public waste.” Walls v. Midland Carbon 
Co., 41 Sup. Ct. Rep. 118. 

The decision is a distinct limitation on the 
right of property and justifies under the police 
power a clear taking of property without due 
process of law. For in this case it was held 
that the enactment of Laws Wyo. 1919, ¢. 125, 
prohibiting the use of natural gas for the man- 
ufacture of carbon or other products, without 
using the heat generated thereby for other in- 
dustrial or domestic purposes, which use was 
shown to require large volumes of gas for a 
small quantity of carbon, is within the police 
power of the state, to prevent waste of natural 
resources, 





In this case the Midland Carbon Company 
was the owner of 1,200 acres of proven gas 
land, situated about 10 miles from Cowley, 
Wyo. The gas being valuable as a producer of 
“carbon black,” a valuable commercial pigment, 
the company erected a plant costing $375,000 to 
extract the gasoline from the gas and then 
convert the gas into carbon black by burning. 
Through which process, of course, the heat is 
lost, which was contrary to the statute prohib- 
iting the burning of natural gas without the 
heat being utilized for manufacturing or do- 
mestic purposes, if such gas well is located 
within ten miles of any incorporated town. 
The Midland Carbon Company sued out an 
injunction in the lower District Court against 
Walls, the Attorney General of Wyoming, to 
prohibit the enforcement of this law. In re- 
versing this judgment and sustaining the Wyo- 
ming law, the Supreme Court, speaking through 
Justice McKenna, said: 


“We have seen that the method of production 
of carbon black by natural gas is like holding 
a cold plate over a candle, or, as it is expressed 
by a witness, can only be produced ‘by combus- 
tion and the impinging of the flame on the 
metallic surface;’ and there is great dispropor- 
tion between the gas and the product, and nec- 
essarily there was presented to the judgment 
and policy of the state a comparison of utilities, 
which involved as well the preservation of the 
natural resources of the state and the equal 
participation in them by the people of the state; 
and the duration of this utility was for the con- 
sideration of the state, and we do not think that 
the state was required by the Constitution of 
the United States to stand idly by while these 
resources were disproportionately used, or used 
in such way that tended to their depletion, hav- 
ing no power of interference. 

“The cited cases determine otherwise, and 
that as the state of Indiana could prevent the 
exhaustive use of gas in the production of oil, 
and as the state of New York could prevent the 
owner of land from using artificial means to 
obtain the carbonated waters under his land, 
the State of Wyoming has the same power to 
prevent the use of natural gas in the produc- 
tion of carbon black, the tendency of which is 
(it may be the inevitable effect of which is) 
the exhaustion of the supply of natural gas and 
the consequent detriment of other uses.” 

The Indiana and New York cases referred to 
by the Court are Ohio Oil Co. y. Indiana, 177 
U. S. 190, 20 Sup. Ct. 576, and Lindsley v. Nat- 
ural Carbonic Gas Company, 220 U. S. 61, 31 
Sup. Ct. 387. In the Ohio Oil Company case the 
Court held that a statute of Indiana which 
prohibited one who controlled a gas well to 
permit the gas to escape for a longer period 
than two days was constitutional. In that 
case the defendant claimed that it owned every- 
thing beneath the surface of the soil between 
parallel lines, that it desired to make use of 
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the oil only and that it could not get the oil 
without allowing the gas to escape. The Court, 
however, refused to allow this contention on 
the ground that under the law of Indiana the 
escape of natural gas constituted a species of 
public “waste,” In this case the rule was con- 
fined to gas since gas, like carbonated waters 
in the New York case, was from its fugitive 
character a common heritage of society and 
that the waste of it by one injured the rights 
of others and of society. 

Confining these decisions to natural gas, oil, 
and underground waters and other subjects of 
property which like ferae naturae are only the 
property of the owner after capture we are 
prepared to say that these decisions are justi- 
fied, since these substances are not real proper- 
ty in the sense of soil and minerals in place. In 
fact, the only right of property in such things 
is the exclusive right of capture. Thus in the 
case of fish, a riparian owner has the right to 
capture fish, but he can be restrained from us- 
ing dynamite even on his own premises which 
would result in killing more fish than he need- 
ed and in thus wasting a public heritage. In 
oil, gas and underground waters, as in the case 
of ferae naturae, the public has such an interest 
that their wanton destruction is an impairment 
of the rights of the general public in the 
nature of public waste. 





THE STATE’S PREROGATIVE RIGHT OF 
PRIORITY IN PAYMENT OF TAXES OVER 
UNSECURED CREDITORS.—When a state by 
general statute enacts the common law of Eng- 
land it grants to its government all the pre- 
regatives of the British crown so far as ap- 
plicable. Among these prerogatives is that 
of priority over all subjects for payment out of 
the debtor’s property of all debts due it. This 
priority could be defeated only through the pass- 
ing of title to the debtor’s property (by abso- 
lute conveyance or mortgage) before the sover- 
eign sought to enforce his right. 

The Supreme Court of the United States has 
just upheld this prerogative in the recent case 
of Marshall y. People of New York, 41 Sup. Ct. 
143. In that case the State sought priority of 
payment out of the assets of a receivership for 
the payment of unpaid license fees. The Dis- 
trict Court held that the State was not entitled 
to priority until a levy was made unless the 
statute imposing the tax provided for a lien prior 
thereto. The State insisted that under its 
prerogative right, derived from the Common 
law, it was entitled to priority over unsecured 
creditors for all taxes. In sustaining this con- 
tention the Court said: 








“The state’s right to be paid out of the assets 
prior to other creditors does not, as pointed out 
in re Tyler, supra (quoting Greeley v. Provi- 
dent Savings Bank, 98 Mo. 458, 11 S. W. 980), 
arise from an express lien on the assets existing 
at the time they passed into the receiver’s 
hands. State v. Rowse, 49 Mo. 586, 592; George 
v. St. Louis Cable & Western Railway Co. (C. 
C.) 44 Fed. 117, 118; Hamilton v. David C. 
Beggs Co. (C. C.) 171 Fed. 157; Coy v. Title 
Guarantee & Trust Co. (D. C.) 212 Fed. 520, 
523; Id., 220 Fed. 90, 185 C. C. A. 58, L. R. A. 
1915E, 211. The right of priority has been 
likened to an equitable lien. State v. Rowse, 
supra. The analogous preference in payment 
given to claims for labor by state statutes, and 
to which the Bankruptcy Act gives priority, 
have been described as being ‘tantamount’ to a 
lien. In re Laird, 109 Fed. 550, 555, 48 C. C. 
A. 538; In re Bennett, 153 Fed. 673, 677, 82 C. 
C. A. 531. The priority is a lien in the broad 
sense of that term which includes ‘those pre- 
ferred or privileged claims given by statute or 
by admiralty law.’ 2 Bouvier, Law Dict. (15th 
Ed. 1883) 88. The prerogative right of the state 
resembles the privilege accorded by the civil 
law of Louisiana to certain classes of debts 
which it was assumed in Burden Central Sugar 
Refining Co. v. Payne, 167 U. S. 127, 17 Sup. 
Ct. 754, 42 L. Ed. 105, would be enforced against 
property in the custody of a receiver appointed 
by a federal court. The fact that the right rests 
on the common law independently of any stat- 
ute, does not, of course, affect the right of en- 
forcement in the federal courts.” 


INJURIES ARISING OUT OF AND IN 
THE COURSE OF THE EMPLOY- 


MENT — I— GENERAL CONSID- 
ERATION. 


Introductory—lt is attempted in the pres- 
ent article to state and illustrate the proper 
principles of law involved in determining 
whether or not a given injury was due to a 
danger having its rise in the employment in 
question. This article will be followed by 
three articles dealing with more specific 
questions which are constantly arising un- 
der this provision of the workmen’s com- 
pensation statutes. 


The courts endeavor to give to the Work- 
men’s Compensation Acts a broad and en- 
lightened construction, to the end that they 
may accomplish to the fullest extent their 
beneficent purpose. However, this purpose 
is to compensate for industrial injuries, in- 
juries which grow out of or are incidental 
to the employment, and which occur to em- 























XUM 


VoL. 92 


CENTRAL LAW JOURNAL 157 








ployees while they are in the pursuit of their 
employment—“in the course of the employ- 
ment.” 

"he most customary descriptive phrase 
of such injuries used in the Compensation 
Acts is, “arising out of and in the course 
of the employment.” 

‘ys ° e . 

he causative danger must, therefore, be 
peculiar to the work or employment, and 
not common to the neighborhood ; that is, it 
must exist or arise from the industry carried 
on. It need not be peculiar to the particu- 
lar industry, and it may exist in one place 
where the industry is carried on and not in 
any other place where it is conducted, but 
it must exist or arise by reason of the in- 
dustry, however it is conducted. And the 
injury must occur while the employee is 
performing service growing out of and in- 
cidental to the employment. 

“Out of” and “in the course of’ distin- 
guished and explained — In the phrase 
“arising out of and in the course of the 
employment,” the words “arising out of” 
and the words “in the course of” are used 
conjunctively, and in order that an injury 
be compensable, both these conditions must 
exist. It is not sufficient that the accident 
occur in the course of the employment, but 
the causative danger must arise out of it.? 

The words “arising out of” refer to the 
origin or cause of the accident, and are 
descriptive of its character; while the 
words “in the course of” refer to the time, 
place and circumstances of the accident.® 

(1) MeNichols Case, 215 Mass. 497, 102 N. E. 
697, L. R. A. 1916A 306, 4 N.C. C. A. 522; Fed- 
eral Rubber Mfg. Co. v. Havolic, 162 Wis. 341, 
156 N. W. 143, L. R. A. 1916D 968; Hoenig: v. 
Industrial Com’n, 159 Wis. 646, 150 N. W. 996, 
L. R. A. 1916A 339, 8 N. C. C. A. 192. 

(2) Mueller Constr. Co. v. Industrial Board, 
283 Ill. 148, 118 N. E. 1028, 1 W. C. L. J. 943; 
Hopkins v. Michigan Sugar Co., 184 Mich. 87, 
150 N. W. 325, 10 N.C. C. A. 345, L. R. A. 1916A 
310. An injury may be received in the course 
of the employment, and still have no causal 
connection with it, so that it can be said to 
arise out of it. State ex rel. v. District Court, 
129 Minn. 176, 151 N. W. 912. 

(3) Mueller Constr. Co. v. Industrial Board, 
283 Ill. 148, 118 N. B. 1028, 1 W. Cc. L. J. 943; 
Hopkins v. Michigan Sugar Co., 184 Mich. 87, 
150 N. W. 325, 10 N.C. C. A. 345, L. R. A. 1916A 


310; Hollenbach Co. v. Hollenbach, Ky., 204 
S. W. 152, 16 N. C. C. A. 879. 





_ “By the use of these words it was not the 
intention of the legislature to make the em- 
ployer an insurer against all accidental in- 
juries which might happen to an employee 
while in the course of the employment, but 
only such injuries arising from or growing 
out of the risks peculiar to the nature of 
the work in the scope of the workman’s em- 
ployment or incidental to such employ- 
ment, and accidents in which it is possible 
to trace the injury to some risk or hazard 
to which the employee is exposed in a spe- 
cial degree by reason of such employ- 
ment.””* 

If there is apparent to the rational mind, 
upon consideration of all the circumstances, 
a causal connection between the conditions 
under which the work is required to be per- 
formed and the resulting injury, then the 
injury may be said to arise out of the em- 
ployment.° 

Under this test, if the injury can be seen 
to have followed as a natural incident of 
the work and to have been contemplated by 
a reasonable person familiar with the whole 
situation as a result of the exposure oc- 
casioned by the nature of the employment, 
then it arises out of the employment. This 
excludes an injury which cannot fairly be 
traced to the employment as a contribut- 
ing proximate cause and which comes from 
a hazard to which the workmen would have 
been equally exposed apart from the em- 
ployment.® 

An accident arises in the course of the 
employment if it takes place while the em- 
ployee is doing what a man so employed 
may reasonably do within a time during 
which he is employed and at a place where 
he may reasonably be during that time to 
do such thing.” 


(4) Mueller Constr. Co. v. Industrial Board, 
283 Ill. 148, 152, 118 N. E. 1028, 1 W. C. L. J. 9438. 

(5) Mueller Constr. Co. v. Industrial Board, 
283 Ill. 148, 118 N. E. 1028,1 W.C. L. J. 943. 

(6) Mueller Constr. Co. v. Industrial Board, 
283 Ill. 148, 118 N. E. 1028, 1 W. C. L. J. 943; 
MeNichol’s Case, 215 Mass. 497, 102 N. E. 697, 
L. R. A. 1916A 306; Milliken’s Case, 216 Mass. 
293, 103 N. E. 898, L. R. A. 1916A 337. 

(7) Mueller Constr. Co. v. Industrial Board, 
283 Ill. 148, 118 N. E. 1028, 1 W. C. L. J. 943; 
Dietzen Co. v. Industrial Board, 279 Ill. 11, 116 
N. E. 684; Griffith v. Cole Bros., Ia., 165 N. W. 
577, 1 W. Cc. L. J. 368; Feda v. Cudahy Pkg. Co. 
Neb., 166 N. W. 190, 1 W. C. L. J. 649; Hollen- 
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Risk Must be Incident to the Employ- 
ment—In order to be compensable the in- 
jury must result from a danger that had 
its origin in a risk connected with the em- 
ployment and which flowed from that 
source as a rational consequence. It need 
not have been a danger that could have been 
anticipated or foreseen as likely to arise; 
but viewed in retrospect it must appear to 
be a danger incident to the employment.* 

The decisions indicate that the courts are 
sometimes rather “‘at sea” when trying to 
determine whether or not an injury arose 
out of the employment. Many of them 
have adopted the rule that, if the public 
generally, in making use of the place where 
the employee’s duties require him to be, are 
exposed to the same dangers and in like 
degree that the employee is, an injury to 
him from any of such dangers does not arise 
out of the employment, because not incident 
to it.® 

This rule can only work harm, as it is 
not a statement of law. It probably is an 
outgrowth of the attempt to state a rule 
applicable to dangers to which all mankind 
are alike exposed, without regard to where 
they are or what they are doing. 
to an employee in the course of his em- 
ployment, inflicted by a tornado which 
demolishes the entire town in which he 
works, is not due to a danger that is in- 
cident to his employment ; there being noth- 
ing about his place of work rendering him 


Injury 


peculiarly liable to injury from such source. 


If a butcher cuts his hand while cutting 
meat, his injury comes from a danger in- 
cident to his employment ; and it makes no 
difference that every housewife in the land, 
and every other person, for that matter, is 


Hollenbach, Ky., 204 S. W. 152, 2 W. 
Bryant v. Fissell, 84 N. J. L. 72, 86 


bach Co. v 
Cc. L. J. 493; 
Atl. 458. 

(8) Kimbol v. Industrial Ace. Com'n, 173 Cal. 
351, 160 Pac. 150, L. R. A. 1917B 595, Ann. Cas. 
1917E 312; Coronado Beach Co. v. Pillsbury, 172 
Cal. 682, 158 Pac. 212, L. R. A. 1916F 1164; Muel- 
ler Constr. Co. v. Industrial Board, 283 Ill. 148, 
118 N. E. 1028, 1 W. Cc. L. J. 943; MeNichol’s Case, 
215 Mass. 497, 102 N. E. 697, L. R. A. 1916A 306, 
4u.c. C. A. -582. 

(9) See in this respect the portion of this 
article entitled “Dangers of the public high- 
ways.” 





exposed to the same danger, and in like 
degree, when attempting to cut meat. 

If the danger is one to which the em- 
ployee is exposed by reason of his employ- 
ment taking him to the place, at the time, 
in question, then the injury may be said to 
arise out of, and be incident to, the employ- 
ment. 

The rule adopted by some of the courts 
that, “the causative danger must be pecu- 
liar to the work and not common to the 
neighborhood,” is therefore not strictly cor- 
rect. 

Acts Personal to the Employee—Injuries 
may arise out of the employment, that is, 
be incident to the employment, although 
sustained while performing acts essential 
to the personal comfort and convenience of 
the employee, as where he is injured while 
preparing to begin or leave off work, or 
in satisfying his thirst, or in obtaining shel- 
ter from a storm.”” 

Where an employee, during a lull in the 
work, stepped out of the shipping room in 
which he worked into a box car to smoke, 
and in striking a match on his trousers set 
fire to an oil-soaked apron, which he wore, 
and was seriously burned, it was held that 
the accident arose out of and in the course 
of his employment." 

Such acts are held to be necessary to life, 
comfort and convenience of a workman 
while at work, though personal to himself, 
and not acts of service, and are incidental 
to the service. 

Touching upon the use of tobacco, the 
Court in one case said: “We have the to- 
bacco habit with us, and must deal with it 
as it is. It will not do to say that mankind 
would be better for a lack of the weed, 
even if that statement be true. Tobacco 
is universally recognized to be a solace 
to him who uses it, and it may be that such 


(10) De Mann y. Hydraulic Eng. Co., 192 
Mich. 594, 159 N. W. 380; Zabriskie v. Erie R. 
Co., 85 N. J. L. 157, 88 Atl. 824, 4 N. C. C. A. 778; 
Carindufft v. Gilmore, 7 B. W. C. C. 981; Chlud- 
zinski v. Standard Oil Co., 176 App. Div. 87, 
162 N. Y. Supp. 225. 

(11) Dzikowska v. 
103 Atl. 351. 


Superior Steel Co., Pa., 
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a one, unless he finally shakes off the habit, 
cannot perform the labors of life as well 


without it as with it. Nor are the books 
without their cases to the substantial effect 
that the employer must expect the employed 
to resort to the use of tobacco as a necessary 
adjunct to the discharge of his employ- 
ment.’’?? 


Disobeying Instructions — An employer 
has the right to require his employees to 
work in the manner desired by him, and 
when an employee deliberately violates the 
employer’s instructions and thereby  in- 
creases the risk of injury to himself, he 
may or may-not be barred from recovering 
for an injury brought on by such miscon- 
duct, depending upon the provisions of the 
Act in the particular jurisdiction. 
gested, however, that when an employee is 
injured while doing the work he is employed 
to do, although in violation of instructions, 
and in a manner involving more danger 
than that he was told to pursue, he should 
not be denied recovery on the ground that, 
by adding an unnecessary risk to the em- 
ployment, his injury did not arise out of 
the employment, or in the course of the em- 
ployment, 


It is sug- 


The contrary has been held, however, in 
a New Jersey case. In that case it ap- 
peared that the employee was directed to 
throw some wood from a pile to an engine 
furnace, to be placed in the furnace by his 
employer; that the employee was told two 
or three times to take the wood from the 
opposite side of the pile from a rapidly mov- 
ing saw, and to keep away from the saw; 
that he violated these instructions by taking 
the wood from the side in close proximity 
to the saw, and in some manner let his 
hand come in contact with the saw, receiv- 
ing a serious injury. It was held that th: 
employee was not acting within the sphere 
of his employment, and could not recover. 
In so ruling, the Court in part said: “There 
was a safe place to work and a dangerous 
place to work at the fuel pile. The respond- 








(12) Whiting-Mead Co. y. Industrial Acc. 
Com’'n, Cal., 173 Pac. 1105, 17 N. C. C. A. 959. 











ent, as was his lawful right, commanded 
the petitioner to work on the safe side of 
the fuel pile in throwing the wood to the 
furnace. That then became the sphere of 
the respondent’s employment of the peti- 
tioner, and to remove any uncertainty in 
fixing the sphere of employment between 
the safe and unsafe side of the fuel heap, 
the respondent twice ordered the petitioner 
to keep away from the vicinity of the saw. 
When the petitioner went, against the re- 
spondent’s orders, in close proximity to the 
saw to throw over the fuel to the furnace, 
it was a new or added peril to which the 
petitioner, by his own conduct, exposed 
himself ; a peril which his contract of serv- 
ice neither directly nor indirectly involved 
or obliged him to encounter. It did not be- 
long to, nor was it connected with, what the 
petitioner had to do in fulfilling his con- 
tract of service on the safe side of the fuel 
pile.”’8 





Here the workman was engaged in doing 
what he was employed to do, what he was 
expressly directed to do by his employer. 
His violation of orders was in respect to 
the manner of doing the work, an incident 
of the work, and unless recovery was pro- 
hibited by some other provision of the com- 
pensation act, recovery should have been 
allowed. The reasoning in the case referred 
to, carried to its conclusion, would limit the 
rights of employees to an extent never con- 
templated by the legislature. It could be 
employed to defeat recovery in cases where 
the employee negligently performed his 
work in violation of instructions. Such 
violation could be said, in many instances, 
to create a danger to himself and others not 
present when he was exercising reasonable 
care. Hence, such disobedience added a 
risk not contemplated when he was em- 
ployed, and but for the conduct of the em- 
ployee would have had no existence. 


Assaults—Injury due to a willful assault 
by a fellow employee or a third person may 
When the 


arise out of the employment. 











(13) Schelf v. Kishpaugh, 37 N. J. L. J. 173, 
‘'h Ce: A. OCS 
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nature of the employment is such as natu- 
rally to invite an assault, or when the em- 
ployee is exposed to an assault by the char- 
acter of his work, as when he is protecting 
or in charge of his employer’s property, and 
the assault naturally results because of the 
employment and not because of something 
unconnected with it, so that it is a hazard 
or special risk of the work, it arises out of 
the employment. 

So, the injury or death was held to arise 
out of the employment, where a cashier was 


assaulted and killed for the purpose of rob-- 


bing him of his employer’s money ;** where 
a schoolmaster in an industrial school was 
assaulted by his pupils ;'* where a foreman 
whose duty it was to hire men of a rough 
class, was assaulted by a man to whom he 
refused work ;** where a mill superintendent 
was shot by a trespasser whom it was his 
duty to remove;'’ where an employee, 
whose duty it was to collect shortages from 
deliverymen, was shot as the result of a 
quarrel with one of them about collec- 
tions ;** where a gamekeeper was assaulted 
by a poacher ;*° and where a night watch- 
man was on duty at the time he was as- 
saulted.”° 

In a case in which recovery was sought 
for the death of a night watchman, who 
was assaulted and killed while on duty, the 
Court said: “As we understand the briefs, 
counsel for both parties concede that the 
real question is, ‘Was Christensen assaulted 
because he was Christensen, or was it be- 
cause he was the night watchman of the 
building?’ Even though the assailant was 


(14) Nisbet v. Rayne, 103 L. T. 178, 26 T. L. 
Rep. 632 (1910), 2 K. B. 689, 3 B. W. C. C. 507. 


(15) Trim Joint Dist. School v. Kelly (1914), 
A. C. 667. 
(16) Weekes v. Stead & Co., 30 T. L. Rep. 


586, 7 B. W. C. C. 398, 83 L. J. K. B. 1542, 58 Sol. 
J. 633. 


(17) Re Reithel, 222 Mass. 163, 109 N. FE. 951, 
L. R. A. 1916A 304. 

(18) Polar Ice & Fuel Co. v. Mulray, 
Ind. App., 119 N. E. 149. 

(19) Anderson v. Balfour (1910), 2 I. R. 497. 

(20) Ohio Building Safety Vault Co. v. In- 


dustrial Board, 277 Ill. 96, 115 N. E. 149; Chicago 
Dry Kiln Co. v. Industrial Board, 276 Ill. 556, 
114 N. BE. 1009; Hellman v. Manning Sand Paper 
Co., 176 App. Div. 127, 162 N. Y. Supp. 335. 








a personal enemy of the deceased, plaintiff 
in error would still be liable if the assault 
was made because he was the night watch- 
man, engaged at the time in the duties of 
his employment.’’** 

Street Accidents—In regard to injuries 
received by employees while using the pub- 
lic streets and highways in the course of 
their employment, the courts have not 
formulated any rule of value for determin- 
ing whether or not the accident or injury 
arises out of the employment. The test 
hereinbefore stated is good enough as far 
as it goes, but it is too general, in view of 
the applications made of it by the courts in 
cases of this kind. Many courts have 
adopted the rule that when an employee is 
injured in the street from a cause to which 
all other persons using the street are like- 
wise exposed, the injury cannot be said to 
arise out of the employment. 

3ut on the one hand, it has been held that 
where a solicitor and collector for a life 
insurance company was injured by a street 
car while he was running to board another 
car, in the course of his employment, such 
injury arose out of the employment ;** while 
on the other hand, it has been held that an 
employee whose duties took him into the 
streets, and who was injured by slipping on 
an ice-covered sidewalk while going to 
board a street car, was not injured by an 
accident arising out of his employment.** 

In the former case, it was said by the 
Court: “In the case at bar, the workman 
to do the work of his employment must 
continually stand in danger of receiving an 
injury from accidents resulting from ex- 
posure to whatever risks and hazards are 
commonly attendant on the use of public 
streets and conveyances ; which risks to him 
are greater because more constant than 


those that are incidental to the occasional 

(21) Ohio Bldg. Vault Co. v. Industrial 
Board, 277 Ill., 96, 115 N. E. 149. 

(22 Moran’s Case, Mass. (1920), 
591, 5 W. Cc. L. J. 400. 

(23) Hopkins v. Michigan Sugar Co., 184 Mich. 
87, 150 N. W. 325, L. R. A. 1916 A, 310, 10 N.C. C. 
A. 345. See similar holding in Donahue’s Case, 
226 Mass. 595, 116 N. E. 226, L. R. A. 1918A 215. 
14N. C. C. A. 491. 


125 N. E. 
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and casual use of such streets by persons 
who use them in the ordinary way.” 


In the latter case the Court said: ‘‘Slip- 
ping upon snow-covered ice and falling 
while walking or running is not even what 
is known as peculiarly a ‘street risk ;’ neither 
is it a recognized extra hazard of travel, or 
particularly incidental to the employment of 
those who are called upon to make jour- 
neys between towns on business missions. 
This unfortunate accident resulted from a 
risk common to all, and which arose from 
no special exposure to dangers of the road 
from travel traffic it.” The 
reader may reconcile these cases if he can. 


and upon 


In another case it appeared that an 
ployee’s duties required him to write let- 
ters and mai] them at a street box, and 
that while returning to his place of employ- 
ment, after mailing a letter, he was struck 
and injured by an automobile. It was held 
that the injury arose out of his employ- 
ment, because “the accident was a natural 
accident of his work resulting from the ex- 
posure occasioned by the necessity of his 
going upon the street while performing such 
work.”*# 


em- 


Of these cases it is suggested that the 
Michigan case is entirely wrong, the Massa- 
chusetts case partly wrong, and that in the 
California case the Court has taken the cor- 
rect view. When the place of work of an 
employee is the public streets, then the dan- 
gers incident to the use of such streets be- 
come dangers that are incident to his em- 
ployment; and the fact that the traveling 
public generally are equally exposed to such 
dangers, cannot have any bearing upon the 
question. Those dangers are incident to 
the employment as matter of fact, and this 
fact is not changed by dragging into the 
question extraneous and immaterial facts 
for the purpose of spinning nice theories. 
The employee is subjected to the dangers 


(24) Globe Indemnity Co. v. Industrial Acc. 
Com’n, 36 Cal. App. 280, 171 Pac. 1088, 2 W. 
Cc. L. J. 31, 16 N. C. C. A. 907. 











of the street in exactly the same manner 
in which a factory worker is subjected to 
the dangers of the factory while in the 
Nor does it 
make any difference that the employee is 


course of his employment. 


subjected to greater risks of injury because 
they are more constant than those that are 
incidental to the occasional and casual use 
of the streets by persons who use them in 
It makes no difference 
whether the risks he is exposed to are 


the ordinary way. 


more or less than those to which the public 
generally are exposed. They are dangers 
peculiar to the place of the employment, and 
it is of no consequence where that place is. 
“The causative danger was peculiar to the 
work, in that, had he not been on the street 


in the course of his duty, he would not have 


1925 . 


been injured. 


However, in order that dangers of this 
character may be said to be incident to 
the employment, the work of the em- 
ployee must take him into the streets; 
and when he incurs the dangers of the 
streets for purposes of his own, entirely 
unconnected with his employment, he 
cannot recover compensation for injuries 
resulting therefrom.*° 


Burden of Proof—The burden is upon 
the claimant to show by competent evi- 
dence, not only the fact of the injury, but 
that it occurred in connection with the 
employment.** 


He must produce evidence from which 
the inference can be logically drawn that 


(25) Globe Indemnity Co. v. Industrial Acc. 
Comm'n, 36 Cal. App. 280, 171 Pac. 1088, 2 W. C. 
i. JZ. -33,.16 B.C. Cc. &. SCF. 

(26) Balboa Amusement Co. vy. Industrial 
Acc. Com’n, Cal. App., 171 Pac. 108, 1 W. Cc. L. J. 
747, 16 N. C. C. A. 906. 

27) Dragorich v. Iroquois Iron Co., 269 Ill. 
478; Ohio Bldg. Vault Co. v. Industrial Board, 
277 Til. 96, 115 N. E. 149; Hills v. Blair, 182 


Mich. 20; Robinson vy. State, Conn., 104 Atl. 491, 
2W.G L. J. 779, 17.N. C .C. A. 954; Griffith 
v. Cole Bros., Ia., 165 N. W. 577, 1 W. C. L. J. 


368; In re Savage, 222 Mass. 205, 110 N. E. 283. 
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the injury arose out of and in the course of 
the employment. ‘The proof must be based 
on something more than a mere guess, con- 
jecture or surmise as to what the cause of 


the injury was.** 


“The burden is on the claimant. It is 
not discharged by creating an equipoise. It 
requires a preponderance.”*” 

“The dependent must go further than 
simply to show a state of facts which is as 
equally consistent with no right to compen- 
sation as it is with such right. They can 
no more prevail if factors necessary to sup- 
port the claim are left to surmise, conjec- 
ture, guess or speculation, than can a plain- 
tiff in the ordinary action of tort or con- 
tract. A sure foundation must be laid by 
a preponderance of evidence in support of 
the claim, before the dependents can suc- 
ceed.’*%° 

While it cannot be said that the existence 
of a certain fact may reasonably be in- 
ferred from the evidence when the exist- 
ence of another fact inconsistent with the 
first can be inferred from the same evidence 
with equal certainty, proof of the alleged 
fact may be by circumstantial as well as by 
direct evidence. A greater or less probabil- 
ity leading, on the whole, to a satisfactory 
conclusion is all that can reasonably be re- 
quired to establish controverted facts.™ 


The next article in this series will treat 
of injuries received while going to and from 
the place of employment. 


C. P. Berry. 


St. Louis, Mo. 


(28) Woods v. Wilson Sons & Co., W. C. & 
Ins. Rep. (Eng. 1913) 569; Savage v. Aetna Life 
Ins. Co., Mass., 110 N. E. 283; Ohio Bldg. Vault 
Co. v. Industrial Board, 277 Ill. 96, 115 N. E. 149; 
Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458; 
Barnabas yv. Bersham Colliery Co., 102 L. T. 621, 
1038 L. T. 513. 

(29) Griffith v. Cole Bros., la., 
1WwW. C. L. J. 368. 


165 N. W. 57 


‘, 


(30) Sponatski’s Case, 220 Mass. 526, 108 N. 
E. 466, L. R. A. 1916A 333, quoted approvingly 


in Sanderson's Case, 224 Mass. 558, 113 N. E. 355. 
(31) 
Blair, 


Devine v. Delano, 272 Ill. 166; Hills vy. 


182 Mich. 20. 








MASTER AND SERVANT—COMPENSATION 
ACT. 
PAYNE, Director General of Railroads, v. IN- 
DUSTRIAL COMMISSION, et al. 


Supreme Court of Illinois. ‘Dec. 21, 1920. 


129 N. E. 122. 
Where boys between 15-and 16 years old, using 
a machine operated by compressed air, attached 
the air hose after taking it from a locker, and 
while playing with hose according to a practice 
unknown to the employer one of them was killed 
by shooting air into his body per rectum as he 
turned to start his work, the injury, though 
occurring during the course of the employment, 
did not arise out of the employment within the 
Workmen’s Compensation Act so as to render 
the employer liable. 


CARTER, J. Frederick Eagleson, a boy 17 
years old, died as a result of injuries received 
while in the employ of the Chicago & Eastern 
Illinois Railroad Company in its shops at Dan- 
ville, Ill., in January, 1919. Application was 
made to the Industrial Commission of Illinois 
for compensation, which was allowed by the 
arbitrator and later by the Industrial Commis- 
sion. On review by writ of certiorari in the cir- 
cuit court the award of the commission was set 
aside, and the cause has been brought to this 
court by writ of error. 

The deceased worked in the oil room, so 
called, of the Chicago & Eastern I[llinois shops 
at Danville for about a month in March and 
April, 1918, when he was promoted and trans- 
ferred to what is known as the grease room. 
The evidence shows that the oil room was 
about 40x40 feet in size, and the foreman of 
the oil and grease department sat in the south- 
west corner of this oil room. Near the north- 
east corner of this room there was a door in 
the east wall opening into the grease room, 
about 12x15 feet in size, and along the south 
wall of this room were pipes that carried com- 
pressed air, with valves and nozzles for attach- 
ing hose, and along and on this south wall were 
also hopper machines for pressing hard grease. 
The machine at which Eagleson was employed 
at the time of his injury pressed the grease 
into flat cakes for use in lubricating the jour- 
nals of locomotives. There was another ma- 
chine in the room that pressed the hard grease 
into round sticks, which were then cut into 
two-inch sections, for use in the rod cups on 
the locomotives. These various machines, when 
filled and closed, were operated by compressed 
air attached at the tops, and there appears to 
be nothing dangerous or arduous about this 
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work, the operator simply watching the ma- 
chines and cutting off the cakes and sticks to 
the right length. On the north wall of this 
grease room was a locker, in which was kept a 
‘long air hose, which, when needed, was taken 
out and one end attached to an air nozzle in 
the grease room and the other end to one of 
the receptacles in the oil room, in order to 
transfer oil or grease by air pressure from one 
receptacle to another. This hose, when not in 
use, Was not allowed to lie around on the floor 
or left attached to the air nozzle, but was de- 
tached and replaced in the locker or cabinet. 
The evidence shows that on the morning of 
April 22, 1918, three boys, two aged 16 and one 
15, who were employed in the oil room, desir- 
ing to transfer some oil from one receptacle to 
another in the oil room, went into the grease 
room, and one of the boys, Nulken, took the 
hose from the cabinet on the wall, and, accord- 
ing to the usual procedure, attached it to an 
air nozzle on the south wall, and then put a 
new nozzle into the further end of the hose. 
About this time they began among themselves 
to “skylark” with the hose, shooting compressed 
air at each other. The evidence does not show 
whether the door between the grease room and 
the oi] room was open or closed, but it does 
show that this hose was attached behind the 
door, and that from where the foreman sat at 
his desk in the corner of the oil room he could 
not see what was going on in the grease room. 
While playing with the air hose one of the boys 
would hold the nozzle and another would stand 
at the valve on the wall and turn on the air, 
and then they would shoot one of the other boys 
with the compressed air. When the accident 
happened Nulken was holding the nozzle at the 
outer end of the hose and the Elwell boy was at 
the valve turning the air off or on. The testi- 
mony is that the end of the air hose was held 
six or seven inches from the body or anus of 
Eagleson, the deceased, and Elwell turned on 
the air when Eagleson shouted, “I am blowed 
up!” and fell to the floor. He was taken to the 
first-aid station at the shops, and later to the 
hospital, where he died. The testimony of these 
boys is that they had played around the appa- 
ratus at other times, shooting one another 
with compressed air in the same way, and some 
of the boys testified that on the day in ques- 
tion the Eagleson boy had been participating in 
the sport and had helped to shoot the other 
boys with the air, although one of the boys tes- 
tified that Eagleson had not taken part in the 
skylarking that ended in the accident; that 
just before the accident Eagleson had turned 
around facing towards the machine, to start his 
work. The evidence does not show clearly 





which one of the boys started the play and is 
not entirely in harmony as to whether Eagle- 
son himself took any part in it. 

There can be no question that the accident 
occurred during the course of the employment 
of the deceased. The only question is whether 
it arose out of the employment. While this 
court has never been required to pass on the 
Guestion whether an air hose is a dangerous 
appliance, that question has been passed on in 
other jurisdictions in cases similar to this 
where the injury arose in the course of play, 
and has been held in some cases not to have 
arisen out of the employment and not to have 
heen reasonably incident thereto, and in others 
to have arisen out of the employment. In the 
case of In re Loper, 64 Ind. App. 571, 116 N. 
E, 324, where the injury arose in a similar 
manner from playing with compressed air, it 
was shown that the employer knew of the cus- 
tom and such play was permitted. It was 
held that the employer was liable, largely on 
the ground that playing with the air, as was 
done at the time of the accident, had become 
a habit with the employees, which was known 
to the employer through his superintendent. 

In the case of Robinson v. Melville Mfg. Co., 
165 N. C. 495, 81 S. E. 681, 52 L. R. A. (N. S.) 
385, the compressed air hose was permitted to 
lie about the floor of the factory without warn- 
ing to employees against using it, and in sport 
a boy was shot with the air and died. It was 
there held, because the employer negligently 
left the appliance lying around under condi- 
tions shown by the testimony, that it should 
be held liable for the injury. 

In Willis on Workmen’s Compensation (12th 
Ed.) 22, it is stated: 

“It is not within the scope of employment for 
workmen, whether boys or men, to indulge in 
horseplay, and injury thereby sustained by a 
workman, even though he is not a party to the 
‘larking,’ is not an injury by accident arising 
either in the course of or out of the employ- 
ment.” 

In Federal Rubber Mfg. Co. v. Havolic, 162 
Wis. 341, 156 N. W. 148, L. R. A. 1916D, 968, 
the Supreme Court had under consideration 
a case similar in principle and facts to the 
one at bar. The Court there said: 

“This court has endeavored to give to the 
Workmen’s Compensation Act a broad and en- 
lightened construction, to the end that it may 
accomplish to the fullest extent its beneficent 
purpose. It is to be remembered, however, that 
this purpose was to compensate for injuries re- 
sulting from one class of accidents only, name- 
ly, industrial accidents. There is liability only 
‘where, at the time of the accident, the employee 
is performing service growing out of and inci- 
dental to his employment.’ (Citing authori- 
ties.) It was held in Hoenig v. Industrial Com., 
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159 Wis. 646, * * * after full argument and 
consideration, that the injuries covered by the 
act are such as ‘are incidental to and grow 
out of the employment.’ This seems * * * 
to mean the same thing as the expression in 
the English Compensation Act ‘arising out of 
and in the course of the employment.’ Under 
the English act it has been held that accidents 
resulting from ‘larking’ or playing with ma- 
chinery cannot be held to arise out of the em- 
ployment. * * * How injuries resulting 


from such inexcusable and revolting horseplay 
as this can be said to be incidental to the em- 
ployment we are unable to understand. It is 
equally impossible to understand how it can be 
said that the claimant at the time of the acci- 
dent was performing service ‘growing out of 
and incidental to his employment.’ ”’ 

This reasoning was quoted with approval by 
the Supreme Court of Michigan in Tarpper V. 
Weston-Mott Co., 200 Mich. 275, 166 N. W. 857, 
L. R. A. 1918E, 507. 

Ballard’s Adm’x v. Louisville & Nashville 
Railroad Co., 128 Ky. 826, 110 S. W. 296, 16 
L. R. A. (N. S.) 1052, was a case where a death 
occurred from one employee, as a prank, using 
a compressed air hose which it was not his duty 
to handle, in such a way that the air entered 
the body of the second employee and killed 
him, and the court there held that a compressed 
air hose is not such a dangerous agency that 
a master is required to guard it to prevent 
ignorant or reckless employees from using it 
to the injury of others, and held that, as the 
master was responsible for the acts of the serv- 
ants only within the scope of their employment, 
the master was not liable for his injury; that, 
while the accident occurred during the course 
of the employment, it did not arise out of the 
employment. To the same effect is Kirby v. 
Louisville & Nashville Railroad Co., 187 Ala. 
443, 65 South. 358. 

While it is true, as stated in some of these 
cases, that the use of compressed air in the 
master’s business similar to the use here in- 
volved is not inherently dangerous as to the 
appliance or mode of its use, the fact that it 
has been found dangerous in the cases cited 
when used in a spirit of play and sport is evi- 
dence, to some extent at least, that employees 
do not always appreciate the dangerous char- 
acter of such use. It may also, without ques- 
tion, be presumed that boys of about the age 
of those in this case would be more liable to 
be tempted to play with the air hose than more 
mature employees. It is held in most jurisdic- 
tions, as here, in construing workmen’s com- 
pensation statutes, that the injury suffered by 
the employee must arise out of the employ- 
ment as well as in the course of the employ- 
ment. Dietzen Co. v. Industrial Board, 279 IIl. 
11, 116 N. E. 684, Ann. Cas. 1918B, 764; Mephan 





& Co. v. Industrial Com., 289 Ill. 484, 124 N. 
E, 540; Marion County Coal Co. v. Industrial 
Com., 292 Ill. 463, 127 N. E. 84. Where an em- 
ployee is doing something not required in his 
employment or the work he was hired to per- 
form, the employer’s knowledge and _ ac- 
quiescence, or knowledge of the existence of 
such custom or practice, must be shown to sus- 
tain an award. Sunnyside Coal Co. v. Indus- 
trial Com., 291 Ill. 523, 126 N. E. 196. The hose 
in question was kept in a cabinet or locker, 
and the evidence indicates that the employer 
or his representative, the foreman of the de- 
partment, did not know that in skylarking the 
hose had ever been used by the employees as 
it was used at the time of the accident. The 
employer is not an insurer against all injuries 
arising during the time of employment, but only 
those arising out of the employment or which 
are reasonably incident to it. We think it 
hardly reasonable to suppose that the employer 
would anticipate such use of the hose as that 
here in question. 


We think this case is clearly distinguishable 
from Pekin Cooperage Co. v. Industrial Board, 
277 Ill. 53, 115 N. E. 128, and Pekin Cooperage 
Co. v. Industrial Com., 285 Ill. 31, 120 N. EB. 
530, which are cited and relied on by counsel 
for plaintiff in error. In the first case the 
injured person, in order to get his turn at the 
pay window, was required to fall in line and 
stand there for some time and while so stand- 
ing in line was jostled and fell and was in- 
jured. It may well be said that going to and 
getting his pay in the manner provided by 
the employer was a part of his work. The 
employer knew the conditions and surround- 
ings, and, whether he was jostled as a prank 
by a fellow worker or not, it was a danger 
he was compelled to incur in order to get his 
wages. In the second case the men were em- 
ployed to place staves in racks and it seems 
that they were compensated by the number of 
racks filled with staves. The company had al- 
lowed a practice to grow up and be indulged 
in by which when one man did not have quite 
enough staves to complete his rack he would 
take or steal staves from the rack of a neigh- 
boring workman. A dispute arose between two 
employees due to this practice, resulting in in- 
jury to one of them. In both these cases the 
practice causing the accident seems to have 
been well known by the employer. 

Here it was not shown that there was any 
knowledge or acquiescence on the part of the 
employer as to the employees playing with the 
hose and the compressed air. The hose was 
kept in a place which ordinarily would be held 
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a sufficient guard against danger. It was not 
within the scope of the employment to use it 
except for the work defined for each employee. 
We agree with the Supreme Court of Wiscon- 
sin in saying that an injury resulting from 
such inexcusable horseplay could hardlv be 
said to have arisen out of the employment or 
to be incidental thereto.. 

The circuit court rightly set aside the award 
of the Industrial Commission, and the judg- 
ment of said court will be affirmed. 

Judgment affirmed. 


Nore—/njuries Due to Sportive Act of &el- 
low Employees As Arising Out of and in the 
Course of the Employment.—Many of the Work- 
men’s Compensation Acts provide in effect that 
to be compensable an injury must arise out of 
the employment as well as in the course thereof. 
The reported case holds that an injury due to 
the sportive act of a fellow employee does not 
meet this requirement. Such is the general rule 
followed by the courts. A case in which the 
employee had been injured in the precise way as 
the employee in the reported case is that of 
Federal Rubber Co. v. Havolic, 162 Wis. 341, 
which holds that an injury so received is not 
compensable. “How injuries resulting from 
such inexcusable and revolting horseplay as this 
can be said to be incidental to the employment 
we are unable to understand,” said the Court. “It 
is equally impossible to understand how it can 
be said that the claimant at the time of the acci- 
dent was performing service ‘growing out of and 
incidental to his employment.’ ” 


In Hulley vy. Moosbrugger, 88 N. J. L. 161, 
95 Atl. 1007, which reversed the judgment of the 
Supreme Court in the same case, 87 N. J. L. 103, 
8 N.C. C. A. 283, the decedent was in the course 
of his employment when a fellow workman struck 
at him, apparently in a spirit of play, and dece- 
dent, in dodging, slipped and fell, and sustained 
injuries which caused his death. It was held that 
the employer was not liable to pay compensation. 

A like decision was rendered by the Industrial 
Accident Commission in Hawley v. American Mu- 
tual Liability Ins. Co., 3 Mass. Workm. Comp. 
Cas. 319, wherein it appeared that the claimant 
was injured while washing her hands preparatory 
to leaving the factory, by being struck by a ball 
of burlap thrown by a shipping clerk at another 
employee. 

In Coronado Beach Co. v. Pillsbury, Cal., 1916, 
158 Pac. 212, 12 N. C. C. A. 789, an employee 
was carrying a bucket down a stairway in the 
course of his duties, when a fellow employee 
tickled him in the ribs, causing him to fall and 
receive injuries. Held, that he could not recover 
compensation. 

No recovery could be had hy an employee in- 
jured while posing in front of a trick camera, 
operated by fellow employees, by a spring pro- 
jectile which flew out from the pretended cam- 
era and struck him in the eye. Fishering v. Daly 
Bros., 2 Cal. Ind. Acc. Comm., 607, aff’d, 158 
Pac. 235. 

However, if the employee was engaged in the 
performance of his duties when injured by the 





sportive act of another, and the employment is 
such as to expose him to such danger, he is enti- 
tled to compensation. Thus, in Clayton y. Hard- 
wick Colliery Co. (1916), W. C. & Ins. Rep. 33, 
rev'g (1914), W. C. & Ins. Rep. 343, it appeared 
that a number of boys were employed to pick 
dirt and stones from coal as it was conveyed 
past them on a belt. One of these boys threw 
a stone at another boy which hit the latter in 
the eye, causing loss of sight. It was held that, 
in view of the fact that the circumstances of the 
injured boy’s employment were such as to expose 
him to the risk of stones being thrown by other 
boys, the injury was compensable. 

Likewise, in Garls v. Pekin Cooperage Co., III. 
Ind. Bd., Oct. 5, 1914, it was held that an em- 
ployee who was injured while standing in line 
with a number of employees before the pay win- 
dow to get his pay check, by the sportive act of 
another employee, was entitled to compensation. 





ITEMS OF PROFESSIONAL 
INTEREST. 





REPORT OF THE MEETING OF THE IDAHO 
BAR ASSOCIATION. 

The meeting of the Idaho State Bar Asso- 
ciation which was held at Boise January 13th 
to 15th, was the best, not only from the stand- 
point of attendance, but for the discussion 
and helpfulness of the program, that has been 
held by the Association for some years. Every 
session was well attended and the discussion 
of the various propositions presented was gen- 
eral and spirited. The first session was de- 
voted to the reports of standing committees. 
There was also discussed the proposition of 
organization of the Bar by legislative enact- 
ment. The second session of the first day 
was devoted to the report of the Memorial 
Committee and a report of a special commit- 
tee on community property and probate re- 
form. The particular matter of interest pre- 
sented by this committee was a proposed en- 
actment providing procedure for determining 
whether or not the wife died intestate within 
the terms of the Act relating to devolution 
of community property. Considerable  dis- 
cussion was provoked by this report and the 
matter was finally referred to the legislative 
committee with recommendations for drawing 
the bill to be presented to the Legislature. The 
first day closed with the address of President 
Willis E. Sullivan on ‘Problems of the Hour 
and of Our Association.” 





The second day opened with a report of a 
special committee on incorporation of the Asso- 
ciation. This committee's report followed 








166 


CENTRAL LAW JOURNAL 


No. 9 








closely the lines and recommendations of a re- 
port made to the conference of State and local 
Bar Associations. A discussion of this report 
was carried over to a subsequent session at 
which time a proposed bill to be presented to 
the Legislature by the legislative committee 
was thoroughly discussed and approved. In the 
afternoon T. L. Martin of Boise presented an 
address on “Examination of Abstract of Title” 
discussing many of the more unusual phases 
of title examination and offering helpful and 
practical suggestions. 

The Saturday morning session was devoted 
to some amendments to the constitution of the 
Association and to “Suggestions on Income Tax 
Procedure” by Clyde M. Gray, chief of Income 
Tax division, Boise, Idaho. Mr. Gray treated 
his subject as had Mr. Martin, by taking up 
some of the little known phases of the Income 
Tax procedure and explaining them in such a 
way that they would be of practical benefit to 
the practicing attorney. At the afternoon ses- 
sion Honorable William M. Morgan, former 
Chief Justice of the Supreme Court, addressed 
the Association on “Preparation for and Admis- 
sion to the Bar.” 

The following were elected officers of the As- 
sociation for the next two years: President, 
J. F. Ailshie, Couer d’Alene; Secretary and 
Treasurer, Sam S. Griffin, 610 Overland Build- 
ing, Boise, Idaho. 

The meetings of ,the Association closed with 
a banquet held at the Chamber of Commerce 
rooms. Hon. Joseph H. Peterson of Pocatello 
presided as toastmaster. 








BOOKS RECEIVED. 





A Treatise on the Law of Marriage, Divorce, 
Separation and Domestic Relations. By James 
Schouler, author of “Wills, Executors and Ad- 
ministrators,” “The Law of Real Property,” ete. 
Sixth edition. In three volumes. By Arthur 
W. Blakemore, of the Boston Bar; author of 
“Blakemore and Bancroft on _ Inheritance 
Taxes,” etc. Volume I—The Law of Domestic 
Relations, embracing Husband and Wife, Par- 
ent and Child, Guardian and Ward, Infancy, 
Separation and Divorce. Albany, N. Y., 1921. 
Review will follow. 





Civil Practice Manual of the State of New 
York, Containing Civil Practice Act, Surrogate 
Court Act, Justice Court Act, City Court Act 
and Court of Claims Act. Passed by the Legis- 
lature of 1920, effective April 15, 1921. Also the 





New Rules of Civil Practice by the Convention 4 
of Judges and Lawyers Authorized by the Leg- , 
islature of 1920, and the New York City Mu- 

nicipal Court Code, with indices to all. Pre- 

pared by Edward H. Wilson of the New York 

Bar. New York. 1920. 








HUMOR OF THE LAW. 





BRIEFLESS BARRISTER. 


By John Godfrey Saxe, the Vermont Lawyer 
Poet. 


Unfortunate man that I am! 
I’ve never a client but grief; 
The case is, I’ve no case at all, 
And in brief, I’ve ne’er had a brief! 


‘Tis not that I'm wanting in law, 
Or lack an intelligent face, 

That others have cases to plead, 
While I have to plead for a case. 


O, how can a modest young man 

E’er hope for the smallest progression— 
The profession’s already so full 

Of lawyers so full of profession! 
barrister had 


and, then, after the _ briefless 


drowned himself: 


Next morning twelve citizens came 
(‘Twas the coroner bade them attend.) i 

To the end that it might be determined 
How the man had determined his end! 


“The man was a lawyer, I hear,” ‘ 
Quoth the foreman who sat on the corpse. 

“A lawyer? Alas!” said another, 

“Undoubtedly died of remorse!” 


A third said, “He knew the deceased, 

An attorney well versed in the laws, 
And as to the cause of his death, 

’Twas no doubt for the want of a cause.” 


The jury decided at length, 
After solemnly weighing the matter, 
That the lawyer was drownDed, because 
He could not keep his head above water! 





“[ have a complete alibi, so you'll have to 
take the case for a small fee.” 

“What about this roll of money they found 
on you?” 

“That belongs to my brother.” 

“Um!” commented the lawyer. “Got an alibi 
for that, too, haven’t you?”—Louwisviile Courier- 
Journal. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Adverse Possession—Recorded Deeds.—Un- 
der Varnon’s Sayles‘ Ann. Civ. St. 1914, art. 
5674, prescribing a five-year limitation period 
to recover against adverse possession claimants 
holding under registered deeds, competent proof 
that the deed was executed is unnecessary where 
it had been duly recorded and not revoked.— 
Todd v. Hand, Tex., 225 S. W. 770. 


2. Army and Navy—Refund of Payments.— 
The act of Congress known as the Soldiers’ 
and Sailors’ Civil Relief Act (40 Stat. 440 [U. S. 
Comp. St. 1918, U. S. Comp. St. Ann. Supp. 1919, 
§$§ 307814,a—3078\4ss]) by its express language 
becomes inoperative and without effect upon 
the death or discharge of a soldier or sailor 
within its protection, and an order of,a court, 
requiring a refundment or return of money paid 
prior to his entry into the service upon an 
executory contract for the sale of land as a con- 
dition to a cancellation thereof, is not author- 
ized by the act in an action or proceeding com- 
menced subsequent to such death or discharge.— 
Nelson Real Estate Agency v. Seeman, Minn., 
180 N. W. 227. 


3. Attorney and Client—Discharge of Attor- 
ney.—When a contract for professional employ- 
ment is made, there is read into it an inference 
or implied condition that, while the attorney shall 
be bound by the terms thereof, the client shall 
have the power to discharge the attorney with 
or without cause, leaving him to recover for 
the value of his services.—Greenberg v. Jerome 
H,. Remick & Co., N. Y., 129 N. E. 211. 


4. Bankruptey — Expectancy as Property.— 
Since only vested interests are considered prop- 
erty within the meaning of the Bankruptcy Act, 
and after-acquired property is not subject to 
the bankrupt’s debts, the property which he ex- 
pects or hopes to acquire thereafter-by will or 
not change his rights.—Bank of -Elberton v. 
Swift, U. S.C. Cc. A., 268 Fed. 305. 

Setting Aside Adjudication. — Under 
Bankruptcy Act,.§ 59a (Comp. St. § 9643), per- 
mitting any qualified person to file a petition 
for voluntary bankruptcy, and section 14 (sec- 
tion 9598), entitling him to discharge, except for 
acts therein set forth, the fact that a voluntary 
bankrupt, who had practically no assets, filed 








his petition to protect from his creditors a leg- 
acy he expected to receive shortly from his 
mother, does not warrant setting aside his ad- 
judication as a bankrupt, since the purpose of 
the Bankruptcy Act was to protect after-ac- 
quired property from creditors, and the fact 
that he had some special property in view does 
not change his rights.——bBank of Elberton v. 
Swift, U. S. C. C. A., 268 Fed. 305. 

6. Replevi ree’s 
order permitting vi te aemeauiaae peer 
the trustees is vacated, the rights of the parties 
are unaffected by the actuai replevin of the 
goods, since the replevin action falls with the 
order on which it was based.—In re Interna- 
tional Piano Mfg. Co., U.S. D. C., 268 Fed. 430. 

7. Bills and Notes—Indorser.—Under Or. L. § 
7855, declaring that any one placing his signa- 
ture upon an instrument otherwise than as 
maker, drawer, or acceptor, is deemed an in- 
dorser unless he clearly indicates his intention 
to be bound in some other capacity, and in view 
ot section 7856, declaring that an individual not 
otherwise a party who places his signature on 
a note in blank before delivery is liable as an 
indorser, defendant, who placed his name on the 
back of a note without any notation indicating 
his intention to be otherwise bound, is liable 
only as an indorser.—First Nat. Bank of Elgin 
v. Bach, Ore., 193 Pac. 1041. 

8. Waiver of Defense.—Where payee by 
her attorney upon executing a renewal note 
informed the holder thereof that she would de- 
fend any suit to enforce its collection, there 
was no waiver of such defenses as she might 
have had to the original note.—-Newark Trust 
Co. v. Kriebel, Cal., 193 Pac. 962. 

9. Brokers — May Purchase from Owner. — 
Agreement by a broker with an owner, giving 
the broker the right to sell on commission, and 
also giving him the right to purchase the prop- 
erty tor himself, was not within the rule forbid- 
ding a broker buying from or selling to an em- 
ployer, as the owner, by voluntarily signing the 
contract, must know that it provides for the 
broker's’ purchase tor himselt.—Fitzgerald v. 
Boyle, Utah, 193 Pac. 1109. 

10. Variance in Terms.—lIt is immaterial 
that the owner’s agent closed a sale on terms 
not precisely as prescribed by the owner, when 
the owner flatly refused to sell the property 
to the purchaser found by the agent solely be- 
cause he had made a premature sale to another 
purchaser, and not because of the variance in 
the terms of sale set down in writing by the 
agent.—Moore y. Gould, Kans., 193 Pac. 1057. 

11. Carriers of Goods—-Suit for Overcharge.— 
A carrier becomes “indebted and liable’ for over- 
charges when they are collected, and a rule of 
the Railroad Commissioners is prima facie valid, 
and when its validity is duly established is 
valid ab initio, and the statute does not require 
the commissioners to delay bringing suits for 
overcharges until the rule violated by making 
the overcharges has been judicially held valid.— 
State vy. Florida East Coast Ry., Fla., 86 So. 691. 

12. Carriers of Live Stock — Liability.—Civ. 
Code, art. 2754, making carriers liable for loss 
or injury unless caused by accidental or uncon- 
trollable events, does not render a railroad liable 
for death of a horse in transit because it fails 
to show the cause of death where the horse is 
carried under bill of lading providing that rail- 
road should not be liable for death unless caused 
by its negligence, as to which there was no evi- 
dence.—McHenry Horse Exchange vy. Illinois 
Cent. R. Co., et a.,*La., 86 So. 649. 

13. Charities—Misnomer in Bequest.—Under 
a bequest of property “to the asylum for the 
blind in Spartanburg,” the legacy went to an 
asylum for the deaf, dumb, and blind outside 
of, but near, the city; there being no asylum 
for the i i i .. Heyward, S. 
C., 105 S. E. 275 

14. Commerce — Employers’ Liability Act. — 
Railroad employee killed while hauling stringers 
for the repair of a railroad bridge used in in- 
terstate commerce held engaged in such com- 
merce to give his administratrix exclusive rem- 
rid under the federal Employers’ Liability Act 

Comp. St. §§ 8657-8665), instead of the 
anne Workmen's Compensation Act.—Hines v. 
Industrial Commission, Il, 129 N. E. 175. 
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15. Contracts—Buyer’s Right to Fix Standard. 
—A provision in a contract for the purchase of 
cotton giving the buyer the right to fix the 
grade of the cotton, which is a common provi- 
sion in such contracts, does not render it un- 
enforceable against the seller.—Harness v. Lutt- 
rall, Tex., 225 S. W. 811. 


16. Mutuality.—A contract between a real 
estate broker and his principal, whereby the 
principal agreed to give the broker the exclusive 
right to sell the property, under certain terms, 
and to pay the broker a certain commission and 
to convey good title, held not lacking in mutu- 
ality as including no promise on the broker’s 
part, the agreement being signed by both parties 
and containing an implied promise of the 
broker that he would become the owner’s broker 
and would in good faith use reasonable efforts 
to secure a purchaser, “reasonable efforts’ mean- 
ing such efforts as are reasonable under the cir- 
cumstances.—Hayes v. Clark, Conn., 111 Atl. 781. 





17. Corporations — Authority of Agent.—An 
agent to whom is intrusted the management of 
its local affairs may bind the company by a 
contract necessary and proper to be made in 
the prosecution of its business.—Campbell v. 
Oriental Trading Co., Mont., 193 Pac. 1112. 


18.———-Estoppel to Deny Contract.—A corpora- 
tion, though not authorized to become a part- 
ner, is estopped to deny its liability as such in 
an action against it by a third person on a 
contract made for the furtherance of the ob- 
jects for which corporation was created.— 
Traders’ Loan & Investment Co. vy. Butcher, Ind., 
129 N. E. 257. 


19.—-Fraudulent Conveyance.—A conveyance of 
land by an insolvent corporation, acting through 
its general manager, to the wife of such man- 
ager and in payment of a debt due to her from 
the corporation, and also an indebtedness due 
to the manager so executing the same, is pre- 
sumptively fraudulent as to other existing 
creditors, and may be avoided in statutory se- 
questration proceedings brought in their behalf. 
Aiken y. Timm, Minn., 180 N. W. 234. 

20. Liability on Note for Stock.—Subscriber 
to stock in a bonding and casualty insurance 
company whose subscription contract stipulated 
it was payable in moneys or securities satisfac- 
tory to the insurance department, and who gave 
his note therefor, cannot escape liability thereon 
on the ground that by Const. art. 12, § 6, and 
Vernon's Sayles’ Ann. Civ. St. 1914. art. 1146. 
a corporation is forbidden to issue stock except 
for money paid, labor done, or property actually 
received reasonably worth the amount of the 
stock: such subscriber havine participated in 
stockholder’s meetings, ete—Davis v. Mitchell, 
Tex., 226 S. W. 1117. 

21.——-“Local Agent” Defined.—The term “local 
agent,” as used in the statute relating to venue, 
means a person who represents a corporation in 
the promotion of the business for which it was 
incorporated, ete.—Avery Co. of Texas v. Wake- 
field, Tex., 225 S. W. 875. 

22, Power of President.—A valid contract 
of employment, not requiring ratification, hav- 
ing been made by the president of a corporation 
in hiring a general manager, a resolution of 
ratification by the directors could not change 
the contract, in absence of acquiescence on the 
part of the employvee.—-Radford Water Power 
Co. v. Dunlap. Va., 105 S. E. 257. 

23 Rescission of Contract to Purchase 
Stock.—Where plaintiff and his associates agreed 
to sell defendants their holdings in the stock 
of a corporation, and plaintiff delivered his 
stock, receiving a note for the purchase price, 
the stock being pledged with him to secure pay- 
ment, notice of rescission on account of the fail- 
ure of his associates to perform is necessary: 
the general rule being applicable. despite de- 
fendants’ contention that notice is not necessary 
where the consideration has wholly failed, for 
the pledge of the stock to secure the note did 
not deprive defendants of all property rights 
therein.—Clerin v. Eccles, Ore., 193 Pac. 1045. 


24. Covenants — Against Incumbrances. — A 
covenant against incumbrances is not broken 
even by the existence of an unpaid municipal 
claim for a public improvement unless it be 
recorded as a lien upon the land which it af- 
fects.—Staite v. Smith, Conn., 111 Atl. 799. 

















25. Restrictive Covenants.—Where an own- 
er of property subject to restrictive covenants 
in favor of other lands conveyed a portion of 
the property, it is presumed that the parties 
dealt with reference to the restrictions, and by 
implication mutually covenanted for like restric- 
tions, and the grantee could enforce the implied 
covenant against the grantor’s subsequent 
grantees.—McKenna v. Bregman, N. Y., 185 N. 
Y. S. 363. 


26. Deeds—Condition Subsequent.—Deed re- 
quiring grantee to support grantor during her 
lifetime, and providing that, should grantor die 
“without having this deed of conveyance de- 
clared null and void by a proper proceeding in 
court or otherwise, this shall be conclusive that 
the said R. (grantee) has faithfully carried out 
the condition of this deed of conveyance,” held 
to convey the land subject to a condition subse- 
quent, and not to create a tenancy at will; it be- 
ing necessary for grantee to breach such condi- 
tion to authorize grantor to declare conveyance 
void.—McSwean v. McSwean, Ala., 86 So. 646. 


27.——Inadequacy of Price.—The gross in- 
adequacy of the price paid for land, though not 
controlling, is a circumstance to be given much 
weight in deciding whether the seller was in- 
competent to convey.—Campbell v. Lux, Ark., 
226 S. W. 653. 

28. Diveree—Amendment of Petition.—In di- 
vorce action, court will not dismiss petition be- 
cause of mistake in initial of defendant's middle 
name, but will proceed to hear case on merits, 
and on proof that mistake was made, and that 
defendant was personally served, will, on entry 
of decree, substitute the correct initial —Taylor 
v. Taylor, Del., 111 Atl. 780. 

29._—-Contempt.—Where husband having cus- 
tody of child refused to deliver child to sheriff 
or to inform sheriff where child is concealed 
in disobedience of divorce decree giving custody 
to wife, court was empowered to enforce its de- 
cree by adjudging husband in contempt and sen- 
tencing him to imprisonment until compliance 
with order to deliver child to sheriff, under Re- 
visal 1905, §$§ 615, 684, 944, subsec. 7.—Flack v. 
Flack, N. C., 105 S. E. 268. 

30. Eleections—Defectively Marked Ballots.— 
Imperfect crosses marked on ballots which 
appear to have been due to dim light, defective 
sight, or lack of skill in the use of the pencil, 
and not to any dishonest intention, were prop- 
erly admitted in evidence and counted in elec- 
tion contest proceedings.—Glick v. Hunter, Ind., 
129 N. E. 232. 

31. Eminent Domain — Due Compensation. — 
Section 17 of the Mississippi Constitution, which 
provides that “private property shall not be 
* * * damaged for public use, except on due 
compensation being first made to the owner 
or owners thereof,” has no bearing on the Iia- 
bility vel non of a corporation either public or 
private for the unauthorized acts of its officers 
and agents.—Stephens v. Beaver Dam Drainage 
Dist., Miss., 86 So. 641. 

32. Evidenee—Lost Telegram.—lIn a servant’s 
action for breach of contract of employment as 
general manager of a water power company, 
where it appeared that the original telegram, 
constituting part of the written contract, had 
been lost, and that plaintiff had made unsuccess- 
ful efforts to procure a copy, it was competent 
for plaintiff to prove the contents of such tele- 
gram.—Radford Water Power Co. v. Dunlap, Va., 
105 S. E. 257. 

33. Frauds—Statute of Oral Contract.—Deliv- 
ery of a portion of the goods sold by one oral 
contract did not take another similar contract 
between same parties entered into on other date 
out of statute of frauds.—M. Samuel & Sons v. 
Cutler, N. Y., 185 N. Y. S. 368. 

34. Fraudulent Conveyances — Trustee.—The 
settled rule that neither the recital, in a deed 
from a frauduient or insolvent debtor, of pay- 
ment of consideration, nor averment thereof in 
his answer, or the answer of the grantee, or 
both, is evidence against an attacking creditor 
who is not a party to the deed; and the grantee, 
in order to sustain the conveyance to him, must 
clearly prove payment of a fair and adequate 
consideration, has no application in the case of 
a conveyance of a debtor’s property, even to a 
close relative of his, other than his wife, made 
by a trustee in pursuance of a sale thereof un- 
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der e valid deed of trust.—Donohoe v. Collett, 
W. Va., 105 S. BE. 265 

35. hate —Tedtiented. but Not Adopted.— 
Streets and roads dedicated by individuals to 
public use, but not adopted by the local public 
authorities or declared highways by statute, are 
not “highways” within the meaning of. the High- 
way Acts, and there is no law by which any 
one can be compelled to ke €p them in he I 
—— vy. City of Niagara Falls, N. 129 N. 

. 213. 

36. Improvement District.—A road improve- 
ment district, being a legislative creation, will 
not be disturbed unless it appears that the stat- 
ute creating the district is arbitrary and dis- 
criminatory on its face.—-Tatum yv. Wallis, Ark., 
225 S. W. 636. 

37. Husband and Wife — Testimony of Wife 
Admissible.—In an action to recover damages 
for loss of services of plaintiff's wife, her testi- 
mony that she had worked in a mill, and had to 
because she had four children and no one to 
take —— of them, was admissible.—Southern 
Ry. Co. v. Smallwood, Ga., 105 S. E. 256. 

38. Seiad tt tontinuing Trespass.—W here 
a coal company owns and is mining the coal in 
two adjoining tracts, jts use of the surface of 
one tract as a passageway for men and stock 
in getting to the other tract in connection with 
the mining thereon is a continuing trespass, en- 
titling the owners of the surface of the first 
tract to injunction.—Clayborn vy. Camilla Red 
Ash Coal Co., Va., 105 S. E. 117. 

39. Irreparable Injury.—Act of defendant 
stockyvards and slaughterhouse company in pre- 
venting plaintiff live stock exchange from feed- 
ing and caring for stock in the cattle pens of 
defendant company as usual for more than 40 
years, plaintiff company’s suit being to annul 
a written contract between the parties, provid- 
ing that at the expiration of three years the 
feeding privilege claimed by plaintiff company 
should revert to defendant company, held such 
as might cause irreparable injury to plaintiff, so 
that under Code Prac. art. 307, the district judge 
properly denied dissolution of injunction against 
defendant company on its giving bond.—New Or- 
leans Live Stock Exchange vy. Crescent City 
Stock Yards & Slaughter House Co., La., 86 So. 
659. ; 

40. Insuranee—Accidental Discharge of Gun. 
—Where insured, while making his way over 
or through a wire fence, lost his balance and 
stumbled or lost control of his acts and move- 
ments, thereby causing the discharge of a gun 
which he was carrying, by which discharge he 
was shot and killed, there could be no recovery 
under an accident policy providing that insurer 
should not be liable if injury or death resulted 
“wholly or partly from firearms.”’—Penn v. Trav- 
elers’ Ins. Co., Mo., 225 S. W. 1033. 

41. Casualty Policy.—A policy of casualty 
insurance which insures against accidents to 
employees of one “engaged in work usual and 
necessary to a wholesale hat and millinery 
store” does not cover injuries received by a 
plasterer engaged in repairing the plastering 
of the building in which such business is being 
conducted, though such plasterer at the time of 
receiving the injuries was in the employ of such 
employer.—New Amsterdam Casualty Co. v. 
State Industrial Commission, Okla., 193 Pac. 974. 


42.— Explosion—As respects clause exempt- 
ing sprinkler leakage insurer from liability “for 
loss caused by explosion,” the sudden expulsion 
of the cover of a hot well used in connection 
with a steam boiler, caused by the force of the 
steam and hot water therein, which broke the 
nine bolts holding the cover in place and pro- 
pelled the cover through the roof of the build- 
ing, is an “explosion,” which in the common ac- 
ceptance of the term includes the sudden burst- 
ing or breaking up from an internal or other 
force, and is not limited to cases caused by com- 
bustion or fire-—-American Paper Products Co. 
v. Continental Ins. Co., Mo., 225 S. W. 1029. 

; of Insurer to Defend Suit.— 
Where an indemnity policy provided that the 
insurer at its own expense would settle or 
defend suits and that the insured should not 
assume any liability or interfere with any nego- 
tiation or proceedings, the insurer by assuming 
to defend an action against the insured was 
made unconditionally liable for any judgment 





rendered against the insured up to the amount 
of the indemnity, and insured was not com- 
pelled to pay the judgment in order to recover 
from the insurer, nor could the insurer escape 
on the contention that the cause of action was 


Indemnity Co. v. Fellbaum, Tex., 225 S. W. 873. 


44. Intoxieating Liquors—Nuisance.—It must 
be presumed that Congress, in enacting Volstead 
Act, § 21, declaring places for sale of intoxicating 
liquor common nuisance, and section 22, author- 
izing the abatement of such nuisances, used the 
word “nuisance” in its usual and ordinary legal 
significance, having in mind that it could not 


pass a law which would wipe out the constitu- 
tional rights of the citizen 
—United States v. 
420. 


in private property. 


Cohen, U. S. D. C., 268 Fed. 


45. Judgment—Constructive Service.—In ac- 
tion against constructively served non-residents 
in which there has been an attachment, the 
court has jurisdiction only to the extent of the 
value of the property attached, where there is 
no intervening claimant or where issue of own- 
ership has been decided in favor of plaintiff 
against intervening claimant, and the court has 
no right to render a personal judgment against 
defendant in any sum in excess of proceeds of 
attachment sale.—Patrick-Mosteller Co. v. James 
R. Baker & Co., N. C. 105 S. E. 271 


46. Landlord and Tenant—Month’s Notice.— 
A month’s notice to quit, required by St. 1919, 
§ 2183, to terminate a tenancy at will is the 
number of days in the calendar month in which 
the notice is given.—Molter v. Spencer, Wis., 180 
N. W. 261. 

17.——Tenant:at Will.—Possession of a tenant 
at will, or those holding under or through him, 
is not adverse to the owner, in the absence of 
notice to such owner of a repudiation of the 
tenancy contract or of an adverse claim to the 
land.—West Lumber Co. v. Sanders, Tex., 225 S. 
W. 828. 

48. Mandamus—dAlternative Writ Not Plead- 
ing.—In a proceeding for mandamus, the affida- 
vit of the plaintiff is considered as the com- 
plaint, and the alternative writ is merely process 
to bring defendant into court, unless he abides 
by its terms, so that the alternative writ can- 
not cure the omission from the affidavit of an 
allegation essential to the relief demanded.— 
Goddard v. General Reduction & Chemical Co., 
Utah, 193 Pac. 1103. 


49. Master and Servant—Action Under Em- 
ployers’ Liability and Safety Appliance Acts.— 
An action to recover damages resulting from 
death of an employee may be predicated on both 
the Employers’ Liability Act and the Safety 
Appliance Acts and the plaintiff may go to the 
jury on as many grounds of recovery as the 
evidence tends to establish, under proper in- 
structions as to each, without electing between 
the acts mentioned.—Flanigan y. Hines, Kans., 
193 Pac. 1077 

50. Contract Releasing Liability —A contract 
between master and servant, before the happen- 
ing of an injury, whereby the servant, in con- 
sideration of the employment, or of the wages, 
agrees to release and discharge his master from 
liability on account of injuries caused by the 
negligence of his master or of the latter’s serv- 
ants, is forbidden by the Constitution (article 
23. $§ 5, 7, and 8) and statutes of this state 
(Rev. Laws 1910, § 972), and is void as against 
aibe policy.—Pine Belt Lumber Co. v. Riggs, 
Okla., 193 Pac. 990. 

51. Course of Employment.—A laundry em- 
ployee, injured while pressing a skirt for the 
accommodation of a fellow employee, after the 
regular working hours had ceased, on a day of 
the week when individual laundry work was 
forbidden by a rule, was not entitled to com- 
pensation as for a personal injury “arising out 
of and in the course of the employment,” within 
Workmen’s Compensation Act, § 2, subsec. (d). 
ay Laundry Co. v. De Lozier, Tenn , 

52. Fellow Servants. — Where the master 
has a general foreman in charge of work and 
an under foreman in charge of employees sub- 
ject to his orders, the latter foreman and these 
employees are fellow servants, and the master is 
not responsible to these employees for the negli- 








wr these, 
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gent acts of this subforeman.—Petroleum Iron 
Works vy. Bailey. Miss., 86 So. 644. 


53.———Hours of Service.—Delay of a train by 
unavoidable accident is not a license to a car- 
rier for any officer or agent to keep the crew 
of such train on continuous duty over 16 hours, 
under the proviso in Hours of Service Act March 
4, 1907, § 3 (Comp. St. § 8679); but to excuse 
such service it must be shown that the officer 
or agent made at least some effort to avoid ex- 
cess service.—United States v. Geer, U. S. D.C, 
268 Fed. 3 

54.—Proximate Cause of Injury.—The employ- 
ment of a boy under 14, contrary to Acts 1915, 
p. 1505, which is negligence per se, is the proxi- 
mate cause of an injury received by the boy in 
the course of his employment, since his employer 
should have anticipated that he might sustain 
some injury by reason of his employment, which 
is all that is necessary.—Terry Dairy Co. v. 
Nalley, Ark., 225.S. W. 887. 

55. Reasonable Care.—It is error to charge 
that the employer “is bound to furnish a rea- 
sonably safe place,” instead of charging that 
he is bound to exercise reasonable care to do 
so.—Sheaf v. Huff, Me., 111 Atl. 755. 


56. Respondeat Superior.—Where the com- 
mon-law rule prevails, unmodified by statute, 
the weight of authority supports the holding 
that in an action against a principal, or master, 
and his agent, or servant, for damages result- 
ing solely from the negligence of the agent, or 
servant, acting as such, a verdict of the jury 
exonerating the agent, or servant, exonerates 
the principal or master. They are in no sense 
joint tort-feasors, but the basis of the liability 
of the principal, or master, is the well-known 
doctrine of respondeat superior.—Williams  v. 
Hines, Fla., 86 So. 695. 


57. Municipal Corporations—Death of Hospi- 
tal Patient.—As Kansas City charter provides 
for a hospital and health department to enforce 
the laws of the state, and the city in managing 
such hospital, ete., acts in a governmental ca- 
pacity as an arm of the state, distinguished 
from ‘its corporate capacity, the city is not liable 
for the death of a patient in such hospital, 
though he was negligently placed in a cell with 
an insane patient, who killed him; the city in 
Such case enjoying the state’s exemption.—Zum- 
mo v. Kansas City, Mo., 225 S. W. 934. 















58.——-Highways. - Public highways belong 
from side to side and from end to end to the 
public, and abutting owners have special rights 
of egress and ingress, and consequently a mu- 
nicipality is without authority to grant a rail- 
road company a right of way in a street which 
would exclude the public from practically one- 
fourth of the street and deprive abutting owners 
of their rights of ingress and egress; for, could 
the municipality take one-fourth of the street, 
it might take a half, or all.—Stewart v. Illinois 
Cent. R. Co., Tenn., 225 S. W. 1042. 


59.——Remonstrance Against Incorporation.— 
On petition for incorporation of territory as a 
city of the fourth class, under Rey. St. 1909, § 
8529, the inhabitants of the territory have no 
right to remonstrate, since such a proceeding 
is not an action, but is a special statutory pro- 
ceeding, in which the court, on presentation of 
petition, may immediately, without notice, as- 
certain whether it is signed by a majority of the 
taxable inhabitants, and, on ascertainment there- 
of, make order of incorporation.—In re City of 
Uniondale, Mo., 225 S. W. 985. 


60. Right of Way.—For purposes of lia- 
bility for collision between automobiles, stat- 
ute providing that all vehicles shall have the 
right of way over others approaching at inter- 
secting roads from the left, and shall give the 
right of way to those approaching from the 
right, applies to’a lateral road connecting with, 
but not crossing another road, though “inter- 
sect” means literally to cut into or between or 
to cross, and does not ordinarily mean to be- 
gin at or start from a given line.—Buckey v. 
White, Md., 111 Atl. 777. 

61. Title of Ordinance.—The provisions of 
an ordinance prohibiting school officers and 
teachers from permitting children to attend 
school unless they proved vaccination, and im- 
posing a penalty only on the officers and teach- 














ers, is not within the title of the ordinance, 
which was “An ordinance requiring the vacci- 
nation of school children and providing for rules, 
regulations, and penalties for its violation.”— 
Tones v. Independent School Dist. of Des 
Moines, Iowa, 180 N. W. 157. 





62.——Validity of Ordinance.—An ordinance of 
the city of Bangor relating to junk and provid- 
ing, “nor shall any person keep or store such 
articles in any building for any purpose or per- 
mit the same to remain in any building after 
notice to remove them,” held, when considered 
in connection with the remainder of the ordi- 
nance, to mean that no person shall keep or 
store any such articles in any building for the 
purpose of storage, sale, barter, or trade, and 
hence not an unreasonable interference with the 
rights of the individual. becoming. when so con- 
strued, harmonious and within authority dele- 
gated to the city under Rev. St. c. 4, § 98. par. 
13.—State v. Brown, Me., 111 Atl. 760. 


63. Negligenee—Sand Pile.—As respected lia- 
bility for the death of a child playing about 
them, it was not negligence for defendant to 
maintain on its own premises a sand pile on 
the ground or elevated sand bins or a ladder 
leading to a railroad track above the sand bins. 
—Ramsay v. Tuthill Building Material Co., IIL, 
129 N. E. 127. 

64. Officeers—Removal.—-Though in an _ ordi- 
nary controversy between a civil officer and a 
private citizen or between the officer and the 
State or any other officer, the right to the office 
is treated as a property right, the office is never- 
theless held subject to the statutory proceedings 
provided for removal of the officer, so that an 
officer cannot object to the proceeding prescribed 
for his removal or to the jurisdiction of the 
tribunal to which an accusation for removal is 
presented in accordance with the law of the 
state.—Cline v. Superior Court of Los Angeles 
County, Cal., 193 Pac. 929. 





65. Principal and Agent—Authority of Agent. 
— Even if vendor’s agent had special authority 
to procure signatures of purchaser and pur- 
chaser’s wife to notes for part of purchase price 
on purchaser's inability to pay an existing note 
for such sum at maturity, this would not im- 
pliedly authorize him to agree that the new 
notes should be conditioned on the delivery to 
her of a new contract of sale in lieu of the prior 
one in which she should be substituted as the 
purchaser.—MclIntosh vy. Penney, lowa, 180 N. 
W. 177. 

66. Authority of Manager.—One placed in 
charge of his employer's business as manage} 
is a general agent empowered to bind his prin- 
cipal in his transactions and representations 
incident to such business.—Glazer v. Hook, Ind... 
129 N. E. 249. 


67.—Railreads—tInjuries from Collapse of Shed. 

A railroad was not liable for injuries to one 
weighing peas in a freight shed that collapsed, 
where it had started to subside prior to plain- 
tiff's entry and plaintiff was informed of the 
precarious condition of the shed, even though 
the person in charge of the station went to the 
section where the peas were and went into the 
shed with the plaintiff; defendant being under 
no obligation to do more than to see to it that 
plaintiff was made aware of the danger.—Bolan 
v. Louisville & N. R. Co., La., 105 So. 662. 


68.——-Joint Tort-feasor.—The exemption of 
the government from suit for injuries to a sol- 
dier transported over an unsafe railroad, built 
by a railroad company on a military reserva- 
tion and accepted and operated by the govern- 
ment, does not affect a liability of the railroad 
company.—Bryson v. Hines, U. S. C. C. A., 268 
Fed. 290. 


69. Religious Societies—Breach of Contract.— 

In an action for breach of contract of employ- 
ment of a priest, where the defense was that 
plaintiff was not a priest in good standing at 
the time of employment, a certificate of the 
official standing of plaintiff four years after the 
time of his employment had no probative force 
and was inadmissible in evidence, especially 
where it did not appear from the case that it 
was issued by any one with authority in the 
premises.—Garoufalis v. Elenike Orthodox Ce- 
notis Agia Trias, Me., 111 Atl. 757. 




















